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FILE: B - 2  ; B - 2  DATE: September 26, 1984 
Canaveral Port Services, Inc.; 

General Offshore Corporation 
MATTER OF: 

DIOEST: 

Protest o f  alleged conflict of interest first 
orally filed with agency is untimely when sub- 
sequently filed with GAO more than 10 working days 
after initial adverse agency action (use of person 
alleged to have conflict of interest on technical 
evaluation panel conducting negotiations with 
protester). 

GAO will not review allegations concerning the 
size of a firm competing for the award of a 
100-percent small business set-aside. 

Protest against distribution o f  a letter at 
preproposal conference is untimely filed with GAO 
when it was first untimely fLled with agency (more 
than 10 days after basis of protest was known), 
since initial filing with agency must be timely. 

Allegation that agency improperly allowed firm 
with known association with large business to 
participate in small business set-aside is dis- 
missed as academic when complained-of firm has 
been declared ineligible for award and agency 
promptly presented issue to S B A  for resolution. 

Allegation growing out of agency‘s admitted 
typographical error in the preparation o f  agency 
report is dismissed as not constituting proper 
basis for protesting award. 

GAO will not review allegations concerning 
successful offeror’s financial capability, equip- 
ment and security clearance in view of agency 
affirmative determination of responsibility pur- 
suant to preaward survey and issuance of interim 
clearance. 
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7 .  P r o t e s t  t h a t  a w a r d e e ' s  c o s t  p r o p o s a l  w a s  
u n r e a l i e t i c a l l y  l o w  is d e n i e d  w h e r e  & camera 
r e v i e w  o f  s o u r c e  s e l e c t i o n  d o c u m e n t s  d i s c l o s e s  
o n l y  t h a t  a g e n c y  i n t e n t i o n a l l y  n e g o t i a t e d  down t h e  
c o s t s  o f  a w a r d e e ' s  i n i t i a l l y  h i g h e r  c o s t  p r o p o s a l .  

8. P r o t e s t  o f  a l l e g e d  i r r e g u l a r i t i e s  i n  p r o p o s a l  
s c o r i n g  i s  d e n i e d  w h e r e  GAO & camera r e v i e w  o f  
s o u r c e  s e l e c t i o n  d o c u m e n t s  d i s c l o s e s  o n l y  t h a t  
a g e n c y  d e c i d e d  d u r i n g  e v a l u a t i o n s  t o  s c o r e  t h e  
" p a s t  p e r f o r m a n c e "  c r i t e r i o n ,  i n  t h e  c a s e  o f  n e w l y  
f o r m e d  c o m p a n i e s ,  o n  t h e  b a s i s  o f  t h e  p a s t  e x p e r i -  
e n c e  o f  p r o p o s e d  e m p l o y e e s  w i t h  t h e  maximum p o s -  
s i b l e  s c o r e  o f  a new company l i m i t e d  t o  h a l f  t h e  
maximum p o s s i b l e  s c o r e  o f  a n  e s t a b l i s h e d  company 
s i n c e  s c o r i n g  is c o n s i s t e n t  w i t h  p r i o r  G A O  
d e c i s i o n s .  

9 .  G A O  w i l l  n e i t h e r  i n v e s t i g a t e  n o r  c a u s e  o t h e r  
a g e n c i e s  t o  i n v e s t i g a t e  s p e c u l a t i v e  a l l e g a t i o n s  o f  
p r o t e s t e r  b e c a u s e  p r o t e s t e r  h a s  b u r d e n  o f  p r o v i n g  
its case .  

10 .  A l l e g a t i o n  t h a t  s p e c i f i c a t i o n  ( a l l o w i n g  t h e  u s e  o f  
t w i n  screw t u g b o a t s )  is l a x  a n d  f a i l s  t o  r e f l e c t  
a g e n c y ' s  minimum n e e d s  ( a s  r e f l e c t e d  i n  r e p o r t  
i s s u e d  by  a n o t h e r  a g e n c y )  is d e n i e d  w h e r e  a g e n c y ' s  
t e c h n i c a l  e v a l u a t i o n  b o a r d  r a t e d  t w i n  screw t u g -  
b o a t s  h i g h e r  t h a n  a n y  o t h e r  t u g b o a t s  a n d  a w a r d e e  
h a s  s u c c e s s f u l l y  p e r f o r m e d  w i t h  t w i n  screw 
t u g b o a t s .  

11 .  Where a g e n c y  is u s i n g  s t a g g e r e d  b e s t  a n d  f i n a l  
o f f e r  ( B A F O )  d u e  d a t e s  a n d  u s e  o f  d a t e s  h a s  n o t  
b e e n  t i m e l y  p r o t e s t e d ,  p r o t e s t  a g a i n s t  e x t e n s i o n  
o f  a w a r d e e ' s  B A F O  d u e  d a t e  i s  d e n i e d  s i n c e  a l l  
o f f e r s  r e m a i n e d  s e a l e d  u n t i l  o n e  s p e c i f i c  d a t e  a n d  
t h e r e  is no s h o w i n g  t h a t  a n y  p r e j u d i c e  r e s u l t e d  
f r o m  a l t e r a t i o n  o f  d u e  d a t e .  

1 2 .  M o d i f i c a t i o n  o f  c o n t r a c t  a f t e r  a w a r d  t o  p r o v i d e  
c o n t r a c t o r  w i t h  g o v e r n m e n t - f u r n i s h e d  e q u i p m e n t  
( G F E ) ,  w h i c h  a g e n c y  knew t o  b e  r e q u i r e d  p r i o r  t o  
a w a r d ,  is p e r m i s s i b l e  w h e r e  t h e  a g e n c y  was i n i -  
t i a l l y  r e q u i r e d  t o  f u r n i s h  s i m i l a r  G F E  a n d  t h e  
n e e d  f o r  t h e  a d d i t i o n a l  G F E  was o n l y  i d e n t i f i e d  
a f t e r  a n n o u n c e m e n t  o f  t e n t a t i v e  a w a r d e e ,  s i n c e  
c o n t r a c t o r  d i d  n o t  o b t a i n  a n y  c o m p e t i t i v e  a d v a n -  
t a g e  o v e r  o t h e r  o f f e r o r s  d u r i n g  e i t h e r  e v a l u a t i o n  
or a w a r d  s e l e c t i o n .  



B-211627.3;  B-211627.4 3 

13. U n s u c c e s s f u l  o f f e r o r  h a s  no  r i g h t  t o  a t t e n d  a g e n c y  
d e b r i e f i n g  g i v e n  t o  a n o t h e r  u n s u c c e s s f u l  o f f e r o r .  

14 .  P r o t e s t  t h a t  a w a r d e e  ( f i r m  n e w l y  e n g a g e d  i n  t h e  
t y p e  o f  work  c a l l e d  f o r  u n d e r  t h e  RFP) w a s  s o  
l a c k i n g  i n  c o r p o r a t e  e x p e r i e n c e  t h a t  i t  s h o u l d  . 
h a v e  r e c e i v e d  a s c o r e  o f  " z e r o "  u n d e r  t h e  p a s t  
p e r f o r m a n c e  a n d  p a s t  c o s t  p e r f o r m a n c e  c r i t e r i a  i s  
d e n i e d  w h e r e  i t s  k e y  p e r s o n n e l  h a d  b o t h  p a s t  
t e c h n i c a l  a n d  c o s t  e x p e r i e n c e  i n  t h e  t y p e  o f  work  
c a l l e d  f o r  a n d  t h e  c o s t  p r o p o s a l s  were n o t  p o i n t -  
s c o r e d ,  b u t  o n l y  r e v i e w e d  u n d e r  t h e  p a s t  c o s t  
p e r f o r m a n c e  c r i t e r i a  t o  a s c e r t a i n  a f i r m ' s  
p o t e n t i a l .  

15. P r o t e s t  t h a t  t e n t a t i v e  a w a r d e e  i n t e n d e d  t o  
i m p r o p e r l y  s u b s t i t u t e  p e r s o n n e l  ( b a s e d  on 
t e n t a t i v e  a w a r d e e ' s  a d v e r t i s i n g  o f  employmen t  
o p p o r t u n i t i e s )  i s  d e n i e d  w h e r e  RFP e n c o u r a g e d  
h i r i n g  o f  i n c u m b e n t  p e r s o n n e l  a n d  d i d  n o t  
s p e c i f i c a l l y  r e q u i r e  o f f e r o r  t o  a s s i g n  t o  t h e  
c o n t r a c t  p a r t i c u l a r  i n d i v i d u a l s  whose  r e s u m e s  were 
s u b m i t t e d .  

16.  P r o t e s t  t h a t  a g e n c y  f a i l e d  t o  c o n d u c t  m e a n i n g f u l  
n e g o t i a t i o n s  ( d i d  n o t  a d v i s e  o f  p e r c e i v e d  
w e a k n e s s e s  i n  m a n n i n g )  i s  d e n i e d  w h e r e  r e c o r d  
s h o w s  t h a t  a g e n c y  r a i s e d  t h e  L s s u e  d u r i n g  
n e g o t i a t i o n s  a n d  l e f t  i t  up  t o  t h e  p r o t e s t e r  t o  
c o r r e c t  t h e  d e f i c i e n c y  a s  i t  saw f i t .  

C a n a v e r a l  P o r t  S e r v i c e s ,  I n c .  ( C P S ) ,  a n d  G e n e r a l  
O f f s h o r e  C o r p o r a t i o n  ( G O C )  p r o t e s t  t h e  A i r  F o r c e ' s  a w a r d  o f  
a 1 0 0 - p e r c e n t  smal l  b u s i n e s s  s e t - a s i d e  c o n t r a c t  f o r  m a r i n e  
u t i l i t y  a n d  t u g b o a t  s e r v i c e s  t o  P e t c h e m ,  I n c .  ( P e t c h e m ) ,  
u n d e r  r e q u e s t  f o r  p r o p o s a l s  (RFP)  No. F08606-83-R-0010 
i s s u e d  by t h e  E a s t e r n  S p a c e  & M i s s i l e  C e n t e r ,  P a t r i c k  A i r  
F o r c e  Base,  C a p e  C a n a v e r a l ,  F l o r i d a .  The  RFP c o v e r s  A i r  
F o r c e ,  Navy a n d  N a t i o n a l  A e r o n a u t i c s  a n d  S p a c e  
A d m i n i s t r a t i o n  (NASA) r e q u i r e m e n t s  f o r  t h e s e  s e r v i c e s .  B o t h  
p r o t e s t s  were i n i t i a l l y  f i l e d  w i t h  t h e  A i r  F o r c e  a n d  soon 
t h e r e a f t e r  p r e s e n t e d  t o  GAO. 

The  p r o t e s t s  a r e  d i s m i s s e d  i n  p a r t  a n d  d e n i e d  i n  p a r t .  
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Both protests raise multiple issues. (We will refer 
hereafter to the issues by the protester (either CPS or GOC) 
and the number as listed below. For example, the first 
issue raised by CPS would be CPS/l.) CPS initially 
protested: (1) an alleged conflict of interest on the part 
of one member of the technical evaluation board (TEB); 
( 2 )  that Petchem is a large business; ( 3 )  that Petchem 
should have been excluded from the competitive range on the 
ground that its proposed costs were unrealistically low; 
(4) that a letter mentioning the incumbent contractor was 
improperly distributed at the preproposal conference; and 
( 5 )  that a firm associated with a large business was allowed 
to remain in the competition notwithstanding its associa- 
tion. To these grounds of protest, CPS later added: 
(6) allegations o f  irregularities in the manner in which the 
proposals were scored; ( 7 )  an allegation that the Department 
of Labor (DOL) wage determination was ambiguous; ( 8 )  an 
allegation that Petchem's tugboats could not meet Navy 
requirements; (9) an objection to the manner in which the 
Air Force resolved the conflict of interest allegation 
raised by CPS; (10) an objection to being referred to as a 
large business in the agency report; (11) an objection to 
the Air Force's grant of an extension of the due date for 
receipt of Petchem's best and finaL offer (BAFO); (12) an 
objection to the Air Force's consideration of twin screw 
tugboats; (13) an objection to modification of the contract 
following award to provide government-furnished equipment 
(GFE), which CPS believes the contractor was already 
required to provide; and (14) an objection to its exclusion 
from debriefings given after award. 

For its part, GOC initially protested: (1) Petchem's 
receipt of any credit under the RFP's "past performance" 
evaluation criteria; (2) alleged improper substitutions of 
personnel by Petchem; ( 3 )  Petchem's responsibility (finan- 
cial, tugboats, and security clearance). To these grounds 
of protest, GOC later added: (4) an objection to the lack 
of one common cutoff date for receipt of BAFO's; ( 5 )  CPS's 
objection (11) (CPS/11) above; ( 6 )  an objection to the Air 
Force's failure to advise GOC of the perceived weakness in 
GOC's proposal manning; and (7) CPS's objection (13) 
(CPS/13) above. 

BACKGROUND 

Prior to this procurement, the services were performed 
by Port Canaveral Towing, Tnc. (PCT), also known as Port 
Everglades Towing, Inc. (PET), which is both a large 
business and a subsidiary of Hvide Shipping, Inc. (Hvide), 
another large business. 
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We h a v e  e n t e r t a i n e d  t h r e e  p r e v i o u s  p r o t e s t s  c o n c e r n i n g  
t h i s  p r o c u r e m e n t .  The  f i r s t  was f i l e d  by P e t c h e m  (B-211627)  
a n d  s u b s e q u e n t l y  w i t h d r a w n .  The  s e c o n d  a n d  t h i r d  were f i l e d  
by  C a n a v e r a l  Towing 6 S a l v a g e ,  I n c .  (CTS)  (B-211627.2  a n d  
B-211627.6) .  They  were d i s m i s s e d  in p a r t  b e c a u s e  CTS ' s  
a f f i l i a t i o n  w i t h  b o t h  P C T / P E T  a n d  H v i d e  d i s q u a l i f i e d  i t  a s  a 
s m a l l  b u s i n e s s  a n d  r e n d e r e d  i t  i n e l i g i b l e  f o r  a w a r d .  
C a n a v e r a l  Towing  & S a l v a g e ,  I n c . ,  B-211627.2 - e t  a 1  
Dec. 1 9 ,  1 9 8 3 ,  83-2  C.P .D.  1 702.  

A l t h o u g h  t h e  RFP r e q u i r e s  t h e  c o n t r a c t o r  t o  p e r f o r m  a 
m u l t i t u d e  o f  t a s k s  u s i n g  a v a r i e t y  o f  p e r s o n n e l  a n d  e q u i p -  
m e n t ,  t h e  c e n t r a l  t a s k  is t h e  p r o v i s i o n  a n d  m a n n i n g  o f  two 
t u g b o a t s  t o  b e  u s e d  in d o c k i n g  a n d  u n d o c k i n g  n u c l e a r  a t t a c k  
a n d  n u c l e a r  b a l l i s t i c  m i s s i l e  s u b m a r i n e s ,  a s  w e l l  a s  o t h e r  
s h i p s .  Because  o f  t h e  s e n s i t i v e  n a t u r e  o f  t h e  t u g b o a t  w o r k ,  
s p e c i a l  a t t e n t i o n  was p a i d  d u r i n g  t h e  p r o c u r e m e n t  t o  t h e  
s u b j e c t s  o f  t u g b o a t s ,  t h e i r  c r e w s  a n d  f e n d e r i n g .  The  t u g -  
b o a t s  were r e q u i r e d  t o  h a v e  f i r e f i g h t i n g  c a p a b i l i t y  a n d  a 
minimum h o r s e p o w e r ,  w h i c h  t h e  g o v e r n m e n t  r e s e r v e d  t h e  r i g h t  
t o  t e s t .  The c o n t r a c t o r  w a s  r e q u i r e d  t o  p r o v i d e  s u f f i c i e n t  
manpower t o  k e e p  t h e  t u g b o a t s  a v a i l a b l e  t o  t h e  g o v e r n m e n t  
2 4  h o u r s  a d a y ,  7 d a y s  a w e e k ,  w i t h  a 3 0 - m i n u t e  r e s p o n s e  
t ime.  The  c o n t r a c t o r - p r o v i d e d  t u g b o a t s  were a l s o  r e q u i r e d  
t o  h a v e  t h e  c a p a b i l i t y  o f  a c c e p t i n g  s p e c i f i e d  bow 
f e n d e r i n g .  F e n d e r s  a r e  c u s h i o n s  o f  foam r u b b e r ,  r o p e  or 
wood,  w h i c h  a r e  p l a c e d  b e t w e e n  a t u g b o a t  a n d  t h e  v e s s e l  t h e  
t u g b o a t  is a s s i s t i n g .  A t  t h e  A p r i l  2 0 ,  1 9 8 3 ,  p r e p r o p o s a l  
c o n f e r e n c e ,  o f f e r o r s  were a d v i s e d  t h a t  t h e y  w o u l d  b e  
r e q u i r e d  t o  p r o v i d e  a l l  f e n d e r i n g ,  e x c e p t  s i d e  f e n d e r i n g ,  
w h i c h  w o u l d  b e  g o v e r n m e n t - f u r n i s h e d .  The R F P  w a s  l a t e r  
amended t o  r e a d :  

" S p e c i a l  s i d e  f e n d e r i n g ,  3 s e t s ,  f o r  
h a n d l i n g  . [ n u c l e a r  b a l l i s t i c  m i s s i l e ]  s u b -  
m a r i n e s  w i l l  b e  p r o v i d e d  by t h e  g o v e r n m e n t .  Bow 
f e n d e r i n g  s i m i l a r  t o  t h a t  d e c r i b e d  in . . [Navy 
d r a w i n g  5 3 6 4 5 1 3 1  w i l l  b e  p r o v i d e d  by t h e  
c o n t r a c t o r . "  

O f f e r s  w e r e  t o  b e  e v a l u a t e d  on t h e  b a s i s  o f  a 
T e c h n i c a l / M a n a g e m e n t  (T/M) p r o p o s a l  a n d  a c o s t  p r o p o s a l ,  in 
o r d e r  o f  i m p o r t a n c e ,  w i t h  s e p a r a t e  e v a l u a t i o n  o f  t h e  two 
p r o p o s a l s .  The  T/M p r o p o s a l  c r i t e r i a ,  in o r d e r  o f  i m p o r -  
t a n c e ,  were :  ( 1 )  r e l e v a n t  p a s t  e x p e r i e n c e ;  ( 2 )  u n d e r -  
s t a n d i n g  o f  j o b l s o u n d n e s s  o f  a p p r o a c h ;  ( 3 )  o r g a n i z a t i o n  a n d  
m a n n i n g ;  ( 4 )  k e y  p e r s o n n e l  q u a l i f i c a t i o n s ;  a n d  ( 5 )  p h a s e - i n  
p l a n .  The  c o s t  p r o p o s a l  c r i t e r i a ,  in o r d e r  o f  i m p o r t a n c e ,  
w e r e :  ( 1 )  r e l e v a n t  p a s t  c o s t  p e r f o r m a n c e ;  ( 2 )  c o m p l e t e n e s s ;  
( 3 )  r e a s o n a b l e n e s s ;  ( 4 )  c o r r e l a t i o n ;  a n d  ( 5 )  t o t a l  c o s t .  
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On J u n e  1 5 ,  1 9 8 3 ,  1 0  o f f e r s  were r e c e i v e d .  The  
c o n t r a c t i n g  o f f i c e r  s e r v e d  a s  s o u r c e  s e l e c t i o n  a u t h o r i t y  
(SSA) .  A TEB, c o n s i s t i n g  o f  r e p r e s e n t a t i o n  f r o m  t h e  A i r  
F o r c e  ( o n e  member ) ,  Navy ( t w o  m e m b e r s )  a n d  NASA ( o n e  
member ) ,  w a s  a p p o i n t e d  t o  r e v i e w  t h e  p r o p o s a l s  a n d  a d v i s e  
t h e  SSA. I n i t i a l l y ,  s i x  p r o p o s a l s  were d e t e r m i n e d  t o . b e  i n  
t h e  c o m p e t i t i v e  r a n g e .  Of t h e  s i x ,  t h r e e  were s u b m i t t e d  by  
n e w l y  f o r m e d  c o m p a n i e s .  T h i s  r a i s e d  t h e  i s s u e  o f  how t o  
s c o r e  t h e  r e l e v a n t  p a s t  e x p e r i e n c e  c r i t e r i o n .  The  A i r  F o r c e  
d e c i d e d  t o  a l l o w  n e w l y  f o r m e d  c o m p a n i e s  t o  r e c e i v e  c r e d i t  
for t h e  p o t e n t i a l  o f  e m p l o y e e s  who r e f l e c t e d  p a s t  
p e r f o r m a n c e  i n  t h e  u t i l i t y  m a r i n e  b u s i n e s s ;  h o w e v e r ,  new 
c o m p a n i e s  were l i m i t e d  t o  o n e - h a l f  o f  t h e  maximum a t t a i n a b l e  
c r e d i t  u n d e r  t h e  c r i t e r i o n .  On t h i s  b a s i s ,  f i v e  o f  t h e  s i x  
p r o p o s a l s  were r a t e d  s a t i s f a c t o r y  ( i . e . ,  t h e y  h a d  p o i n t  
v a l u e s  b e t w e e n  5 0  p e r c e n t  a n d  74 p e r c e n t )  a n d  o n e  p r o p o s a l  
was r a t e d  m a r g i n a l .  P e t c h e m  a n d  G O C  h a d  i d e n t i c a l  p o i n t  
s c o r e s  w h i l e  CPS h a d  a l o w e r  s c o r e .  However ,  a l l  s i x  
p r o p o s a l s  r e m a i n e d  w i t h i n  t h e  c o m p e t i t i v e  r a n g e  f o r  f u r t h e r  
n e g o t i a t i o n s .  

T h e  A i r  F o r c e  r e p o r t s  t h a t :  

" A l l  c o n t r a c t o r s  were a d v i s e d  t h a t  
n e g o t i a t i o n s  were t o  b e  c o n d u c t e d  on a s t a g g e r e d  
b a s i s  a n d  t h a t  e a c h  i n d i v i d u a l  c o n t r a c t o r ' s  B A F O  
w o u l d  b e  l o c k e d  i n  a s a f e  u n t i l  n e g o t i a t i o n s  were 
c o m p l e t e d  a n d  BAFO's r e c e i v e d  f r o m  a l l  c o m p e t i t i v e  
c o n t r a c t o r s .  " 

Under  t h i s  p r o c e d u r e ,  a l l  o f f e r o r s ,  s a v e  P e t c h e m  a n d  p e r h a p s  
C P S ,  were a f f o r d e d  1 0  d a y s ,  a f t e r  t h e  c l o s e  o f  t h e i r  
p a r t i c u l a r  n e g o t i a t i o n  s e s s i o n ,  i n  w h i c h  t o  s u b m i t  t h e i r  
BAFO.. P e t c h e m ' s  n e g o t i a t i o n  s e s s i o n  was s c h e d u l e d  f o r  
A u g u s t  3 ,  1983 .  I n i t i a l l y  t h e  A i r  F o r c e  r e q u e s t e d  P e t c h e m ' s  
B A F O  o n  A u g u s t  1 3 ,  1 9 8 3 ;  h o w e v e r ,  b e c a u s e  t h e  1 3 t h  f e l l  o n  a 
S a t u r d a y ,  t h e  A i r  F o r c e  u n i l a t e r a l l y  e x t e n d e d  t h e  d u e  d a t e  
t o  t h e  f o l l o w i n g  Monday,  A u g u s t  1 5 ,  1983 .  I t  i s  n o t  c l e a r  
w h e t h e r  a n  e x t e n s i o n  w a s  a l s o  g i v e n  CPS, w h o s e  B A F O  d u e  d a t e  
a l s o  f e l l  o n  a S a t u r d a y  ( A u g u s t  2 0 ,  1 9 8 3 ) .  On A u g u s t  1 6 ,  
1 9 8 3 ,  a t  P e t c h e m ' s  r e q u e s t ,  t h e  A i r  F o r c e  g r a n t e d  P e t c h e m  a 
f u r t h e r  e x t e n s i o n  u n t i l  A u g u s t  1 9 ,  1983 .  P e t c h e m  met t h i s  
d u e  d a t e .  

On A u g u s t  2 2 ,  1 9 8 3 ,  a l l  B A F O ' s  were o p e n e d .  The B A F O ' s  
were e v a l u a t e d  a n d  r a n k e d  by t h e  SSA o n  t h e  b a s i s  o f  b o t h  
T/M a n d  c o s t  p r o p o s a l s ,  a s  f o l l o w s :  
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1. P e t c h e n  S a t i s f a c t o r y  $5,724,741 
2. GOC S a t i s f a c t o r y  5,727,526 
3. ---- a_-- ----- 

e--- ----- 
S a t i s f a c t o r y  6,027,620 ---- ----- 

On A u g u s t  24, 1983, t h e  A i r  F o r c e  n o t i f i e d  a l l  o f f e r o r s  
of i t s  i n t e n t  t o  a w a r d  t h e  c o n t r a c t  t o  Petchem a n d  a f f o r d e d  
them a n  o p p o r t u n i t y  t o  p r o t e s t  P e t c h e m ' s  s i z e  s t a t u s  t o  t h e  
S m a l l  B u s i n e s s  A d m i n i s t r a t i o n  (SBA). On A u g u s t  30, 1983, 
t h e  A i r  F o r c e  s o u g h t  a n  i n t e r i m  s e c u r i t y  c l e a r a n c e  o n  
P e t c h e m ' s  b e h a l f .  On S e p t e m b e r  1, 1983, CTS f i l e d  t h e  f i r s t  
o f  i t s  two  a f o r e m e n t i o n e d  p r o t e s t s  a g a i n s t  t h e  p r o p o s e d  
a w a r d  w i t h  G A O .  On S e p t e m b e r  2, 1983, CPS p r o t e s t e d  t o  G A O  
a f t e r  i n i t i a l l y  f i l i n g  w i t h  t h e  A i r  F o r c e .  On S e p t e m b e r  6, 
1983, t h e  t u g b o a t s  p r o p o s e d  by  P e t c h e m  were s u r v e y e d .  On 
S e p t e m b e r  14, 1983, a n  a f f i r m a t i v e  p r e a w a r d  s u r v e y  was 
r e t u r n e d  on  P e t c h e m .  On S e p t e m b e r  19, 1983, GOC p r o t e s t e d  
t o  G A O  a f t e r  i n i t i a l l y  f i l i n g  w i t h  t h e  A i r  F o r c e .  On 
S e p t e m b e r  26, 1983, SBA i s s u e d  a d e t e r m i n a t i o n  t h a t  P e t c h e m  
i s  a s m a l l  b u s i n e s s  a n d  e l i g i b l e  f o r  t h e  a w a r d .  On 
O c t o b e r  7, 1983, P e t c h e m  r e c e i v e d  i t s  i n t e r i m  s e c u r i t y  
c l e a r a n c e .  F i n a l l y ,  o n  November 23, 1983, n o t w i t h s t a n d i n g  
t h e  p r o t e s t s  o f  CTS, CPS a n d  G O C ,  t h e  A i r  F o r c e  made a w a r d  
t o  P e t c h e m .  

GAO ROLE 

I n i t i a l l y ,  w e  n o t e  i t  is n o t  o u r  f u n c t i o n  t o  c o n d u c t  a 
d e  n o v o  r e v i e w  o f  t e c h n i c a l  p r o p o s a l s ,  n o r  is i t  o u r  f u n c -  
t i o n  t o  i n d e p e n d e n t l y  d e t e r m i n e  t h e i r  r e l a t i v e  m e r i t ,  s i n c e  
t h e  e v a l u a t t o n  o f  p r o p o s a l s  i s  p r o p e r l y  t h e  f u n c t i o n  o f  t h e  
p r o c u r i n g  a g e n c y .  E - S y s t e m s ,  I n c . ,  B-191346, Mar. 20, 1979, 
79-1 C . P . D .  1 192. P r o c u r i n g  a g e n c i e s  a r e  r e l a t i v e l y  f r e e  
t o  d e t e r m i n e  t h e  m a n n e r  i n  w h i c h  p r o p o s a l s  w i l l  b e  e v a l u a t e d  
s o  l o n g  a s  t h e  m e t h o d  s e l e c t e d  p r o v i d e s  a r a t i o n a l  b a s i s  f o r  
s o u r c e  s e l e c t i o n  a n d  t h e  a c t u a l  e v a l u a t i o n  i s  c o n d u c t e d  i n  

-- 

a c c o r d a n c e  w i t h  t h e  e s t a b l i s h e d  c r i t e r i a .  S e e  F r a n c i s  & 
J a c k s o n  A s s o c i a t e s ,  57 Comp. Gen. 224 (1978),78-1 C . P . D .  
1 79. T h u s ,  o u r  f u n c t i o n  i s  n o t  t o  s e l e c t  o n e  o f  s e v e r a l  
p r o p o s a l s  a s  m o s t  a d v a n t a g e o u s  t o  t h e  g o v e r n m e n t ,  b u t  r a t h e r  
t o  d e c i d e  w h e t h e r  t h e  p r o c u r i n g  a g e n c y ' s  s e l e c t i o n  h a s  b e e n  
shown t o  b e  l e g a l l y  o b j e c t i o n a b l e .  INTASA, B-191877, 
Nov. 15, 1978, 78-2 C.P.D.  1 347. F i n a l l y ,  w h e r e  t h e r e  i s  
a n  i r r e c o n c i l a b l e  c o n f l i c t  b e t w e e n  t h e  a g e n c y ' s  a n d  t h e  p r o -  
t e s t e r ' s  v e r s i o n s  o f  t h e  f a c t s ,  i n  t h e  a b s e n c e  o f  p r o b a t i v e  
e v i d e n c e  ( o t h e r  t h a n  s t a t e m e n t s  f r o m  e a c h  s i d e ) ,  w e  m u s t  
a c c e p t  t h e  a g e n c y ' s  v e r s i o n  o f  t h e  f a c t s .  C o n t r a c t  S u p p o r t  
Company,  B-184845, Mar. 19, 1976, 76-1 C.P.b. 1 184. 
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UNTIMELY OR OTHERWISE N O T  FOR GAO CONSIDERATION 

I n  o u r  v i e w ,  a number  o f  t h e  i s s u e s  r a i s e d  a r e  u n t i m e l y  
o r  o t h e r w i s e  n o t  f o r  o u r  c o n s i d e r a t i o n  u n d e r  o u r  B i d  P r o t e s t  
P r o c e d u r e s ,  4 C.F .R .  p a r t  21 (1984). 

C P S / 1  i s  u n t i m e l y .  A c c o r d i n g  t o  t h e  v i c e  p r e s i d e n t  o f  
CPS, t h e  b a s i s  o f  t h e  a l l e g a t i o n  t h a t  a member o f  t h e  T E B  
h a d  a c o n f l i c t  o f  i n t e r e s t  was f i r s t  l e a r n e d  "when t h e  RFP 
was f i r s t  m a i l e d  o u t . "  T h i s  w o u l d  h a v e  b e e n  e a r l y  A p r i l  
1983. An o r a l  p r o t e s t  was f i l e d  w i t h  t h e  c o n t r a c t i n g  
o f f i c e r ,  who l o o k e d  i n t o  t h e  a l l e g a t i o n  a n d  d e c i d e d  t h a t  i t  
l a c k e d  m e r i t .  CPS a d m i t s  t h a t  i t  was a d v i s e d  o f  t h i s  
f i n d i n g  a n d  t h a t  i t  d e c i d e d  n o t  t o  p r e s s  t h e  m a t t e r .  U n d e r  
o u r  d e c i s i o n s ,  C P S  t h e n  knew t h e  b a s i s  o f  i t s  p r o t e s t  
( e i t h e r  i n i t i a l  a d v e r s e  a g e n c y  a c t i o n  o r  l a c k  o f  p r o p e r  
a g e n c y  a c t i o n  c o n c e r n i n g  C P S / l )  a n d  s h o u l d  h a v e  f i l e d  its 
f u r t h e r  p r o t e s t  w i t h  GAO w i t h i n  10 d a y s  o f  n o t i f i c a t i o n .  - S e e  The  P u b l i c  R e s e a r c h  I n s t i t u t e  of  t h e  C e n t e r  f o r  N a v a l  
A n a l y s e s  o f  t h e  U n i v e r s i t y  o f  R o c h e s t e r ,  B-187639, Aug. 15, 
1977, 77-2 C.P.D.  1 116, a f f i r m e d ,  Nov. 23, 1977, 77-2 
C . P . D .  1 395. 

On A u g u s t  29, 1983, CPS f o r m a l l y  p r o t e s t e d  t o  t h e  Air 
F o r c e  a n d  on S e p t e m b e r  2, 1983, a l s o  f i l e d  a p r o t e s t  
c o n c e r n i n g  t h e  i s s u e  w i t h  G A O .  W h i l e  i t  is n o t  c l e a r  
e x a c t l y  when t h e  c o n t r a c t i n g  o f f i c e r  d e n i e d  t h e  o r a l  
p r o t e s t ,  i t  i s  c l e a r  t h a t  CPS p a r t i c i p a t e d  i n  n e g o t i a t i o n s  
on A u g u s t  10, 1983, w i t h  t h e  T E B .  S i n c e  t h e  T E B  member w i t h  
a l l e g e d  c o n f l i c t  o f  i n t e r e s t  w a s  a t  t h a t  t i m e  o n  t h e  T E B ,  
CPS c e r t a i n l y  knew by t h e n  t h a t  i t s  o r a l  p r o t e s t  h a d  b e e n  
d e n i e d .  4 C . F . R .  5 21.2(a) (1984) r e q u i r e s  t h a t ,  i f  a 
p r o t e s t  is I n i t i a l l y  f i l e d  w i t h  t h e  c o n t r a c t i n g  a g e n c y  i n  a 
t i m e l y  m a n n e r ,  a n y  s u b s e q u e n t  p r o t e s t  t o  GAO m u s t  b e  f i l e d  
w i t h i n  10 w o r k i n g  d a y s  o f  t h e  p r o t e s t e r ' s  l e a r n i n g  o f  
i n i t i a l  a d v e r s e  a g e n c y  a c t i o n .  S i n c e  t h i s  o c c u r r e d  by 
A u g u s t  10, 1983, a t  t h e  l a t e s t ,  C P S ' s  p r o t e s t  o f  
S e p t e m b e r  2, 1983, is u n t i m e l y .  I n  a n y  e v e n t ,  t h e  p r o t e s t e r  
m u s t  e s t a b l i s h  more  t h a n  t h e  a p p e a r a n c e  o f  a c o n f l i c t  o f  
i n t e r e s t  a n d  t h e  o p p o r t u n i t y  f o r  b i a s ;  i t  m u s t  e s t a b l i s h  
" h a r d  f a c t s "  t h a t  a c o n f l i c t  o f  i n t e r e s t  e x i s t e d  w h i c h  
b i a s e d  t h e  p r o c u r e m e n t  i n  f a v o r  o f  P e t c h e m .  P i n k e r t o n  
C o m p u t e r  C o n s u l t a n t s ,  I n c . ,  B-212499.2, J u n e  29, 1984, 84-1 
C.P .D.  1 694. CPS h a s  n o t  shown w i t h  " h a r d  f a c t s "  t h a t  a 
c o n f l i c t  o f  i n t e r e s t  e x i s t e d  w h i c h  b i a s e d  t h e  p r o c u r e m e n t  i n  
f a v o r  o f  P e t c h e m .  F u r t h e r ,  o u r  c a m e r a  r e v i e w  o f  b o t h  
s o u r c e  s e l e c t i o n  a n d  A i r  F o r c e  i n v e s t i g a t o r y  d o c u m e n t s  
d i s c l o s e d  n o t h i n g  i n d i c a t i v e  o f  a n  a c t u a l  b i a s  i n  f a v o r  of 
t h e  a w a r d e e  by  t h e  T E B  member i n  q u e s t i o n .  C P S ' s  
a l l e g a t i o n s  a r e  mere s p e c u l a t i o n .  CPS/1  t h e r e f o r e  i s  
d i s m i s s e d  . 
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CPS/Z, the allegation that Petchem is a large business 
is likewise not for our consideration, since, under our Bid 
Protest Procedures, challenges of the size standards of 
particular firms are reviewed solely by SBA under 15 U.S.C. 
§ 637(b)(6) (1982). 4 C.F.R. 5 21.3(g)(2) (1984). We note 
that SBA has determined that Petchem is a small business for 
purposes of this procurement and that the Air Force may 
properly rely on SBA's initial determination for purposes of 
determining the propriety of a contract award. See Mil-Tec 
Systems Corp.; ACR Electronics, 1nc.--Reconsideration, 
B-200260.3, Apt. 15, 1981, 81-1 C.P.D. 1 286. CPS/2 
therefore is dismissed. 

CPS/4, the objection to the distribution of a letter 
mentioning the incumbent contractor at the preproposal con- 
ference, is untimely. The preproposal conference was on 
April 20, 1983. CPS first protested this to the Air Force 
on August 29, 1983, over 4 months later. 

Our Bid Protest Procedures provide for our 
consideration of protests which were initially timely filed 
with the contracting agency at any time up until 10 working 
days after the protester learns of initial a'dverse agency 
action on its protest. 4 C.F.R. 8 21.2(a) (1984). To be 
timely filed with the contracting agency, the protest has to 
be received by the contracting agency within 10 working days 
after the basis of the protest was known. 4 C.F.R. 
§ 21.2(b)(2) (1984). Here, CPS knew the basis of its pro- 
test on April 20, 1983, when the letter was distributed. 
Therefore, its protest to the contracting agency on 
August 29, 1983, is untimely and, consequently, its 
September 2, 1983, protest to GAO is also untimely. - SAC0 
Defense Systems Division, Maremont Corporation, B-212436, 
Aug. 10, 1983, 83-2 C.P.D. 1 200. CPS/4 therefore is 
dismissed . 

CPSJS, the objection to CTS's participation in the 
competition notwithstanding its known association with large 
business firms is, in our opinion, academic, since SBA 
subsequently determined that CTS is not a small business for 
purposes of this procurement and ruled it ineligible for 
award. CPS/5 therefore is dismissed. 

CPS/9, the objection t o  the manner in which the Air 
Force resolved the conflict of interest allegation raised by 
CPS in CPS/1, above, i s  untimely. This objection was first 
raised in CPS's January 19, 1984, comments on the first 
agency report. However, CPS knew the basis of this ground 
of protest prior to its August 10, 1983, negotiations with 
the TEB. For the reasons cited in CPS/1 above, this 
objection is untimely. CPS/9 therefore is dismissed. 
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CPS/lO, an objection by CPS to its being referred to as 
a large business in the agency report, is in our view aca- 
demic. CPS claims the reference, which it believes was the 
result of "either gross mishandling and/or intentional 
manipulation," was responsible for the Air Force's denial of 
its protest to the agency and the basis for CPS's not' 
receiving the award because throughout the procurement CPS 
was regarded as an ineligible large business. The record 
before us does not support these contentions. It shows that 
the reference was, as the Air Force reports, merely a typo- 
graphical error, wherein CPS was typed when CTS should have 
been, and that all necessary personnel within the Air Force 
were promptly advised of the mistake. We will not consider 
this objection further, since, in our view, an openly 
admitted typographical error is not a proper basis upon 
which to challege the validity of an award. CPS/10 
therefore is dismissed. 

GOC/3, protesting Petchem's financial responsibility, 
ability to obtain the tugboats, and lack of security 
clearance, is not for our consideration. Under our Bid 
Protest Procedures, we will not review affirmative 
determinations of responsibility absent a showing that the 
determination was made fraudulently or in bad faith, or that 
definitive responsibility criteria in the solicitation were 
not met. 4 C.F.R. 5 21.3(g)(4) (1984). The Air Force 
reports that on September 14, 1983, an affirmative preaward 
survey was returned on Petchem. Since the affirmative 
determination of Petchem's responsibility is not challenged 
on the basis of fraud or alleged misapplication of 
definitive responsibility criteria, GOC's objection to such 
determination will not be considered further; Snowbird 
Industries, Inc., B-193792, June 28, 1979, 79-1 C.P.D. 
II 468. The Air Force also reports that on October 7 ,  1983, 
Petchem was issued an interim security clearance. Since 
this is a matter of responsibility, it is within the scope 
of the above discussion and likewise not for our 
consideration. See Career Consultants, Inc., B-200506.2, 
May 27, 1981, 81-1 C.P.D. 1 414. GOCJ3 therefore is 
dismissed. 

GOC/4 is an objection t o  the lack of one common cutoff 
date for receipt of BAFO's. GOC contends that the Air Force 
violated Defense Acquisition Regulation (DAR), 5 3-805.3(d), 
reprinted - in 32 C.F.R. pts. 1-39 (19841, which reads: 

"At the conclusion of discussions, a final, 
common cut-off date which allows a reasonable 
opportunity for submission of written 'best and 
final' offers shall be established and all 
remaining participants s o  notified. If oral 
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notification is given, it shall be confirmed in 
writing, The notification shall include infor- 
mation to the effect that (i) discussions have 
been concluded, (ii) offerors are being given an 
opportunity to submit a 'best and final' offer and 
(iii) if any such modification is submitted it . 
must be received by the date and time specified, 
and is subject to the Late Proposals and Modifi- 
cations of Proposals provision of the 
s o 1 i c i t a t 1 on . " 
The Air Force admits that it held "staggered 

negotiations" because of the large number of proposals ( s i x )  
within the competitive range and that it also staggered the 
cutoff dates in a manner designed to provide each firm 
10 calendar days in which to prepare and submit its BAFO. 
We have already noted above the Air Force advice that all 
offerors were told both of the staggered negotiations and of 
the fact that it would be necessary to lock up individual 
BAFO's until the process was completed. The Air Force con- 
tends that this was sufficient notice of the fact that 
BAFO's, as well as negotiations, were staggered. For its 
part, GOC admits that it was aware of the fact that negotia- 
tions were being conducted on a staggered basis, but denies 
any knowledge of the fact that BAFO's were also staggered. 
We note that CPS, although aware of this ground of protest 
(CPS has supported its protest with a CTS document con- 
taining the same argument), has not alleged that it did not 
know that the BAFO's were being submitted on a staggered 
basis. 

Since the Air Force failed to confirm in writing the 
oral notification concerning the procedures under which it 
intended to conduct the negotiations, we are confronted with 
a situation where the conflicting statements of the pro- 
tester and the agency constitute the only available evidence 
of what transpired. However, even if we agree that GOC 
protested this issue timely and that the Air Force acted 
improperly in staggering BAFO due dates, GOC does not appear 
to have been prejudiced by the failure of the Air Force to 
grant it additional time in which to submit its BAFO. 
Moreover, the BAFO's received as much protection as sealed 
bids and were opened on a common date. See "EXTENSION OF 
AWARDEE'S BAFO DUE DATE" below. GOC/4 therefore is 
dismissed . 

COST REALISM 

CPS/3, the allegation that Petchem's proposed costs 
were unrealistically low, lacks merit. CPS reports that it 
hesitated to submit its lowest BAFO because the contracting 
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o f f i c e r  h a d  w a r n e d  d u r i n g  n e g o t i a t i o n s  t h a t  s u b m i s s i o n  o f  a 
p r i c e  s o  low a s  t o  i n d i c a t e  i n t e n t i o n a l  u n d e r b i d d i n g  o r  
b u y - i n  w o u l d  r e s u l t  i n  t h e  o f f e n d i n g  o f f e r o r  b e i n g  e x c l u d e d  
f r o m  t h e  c o m p e t i t i v e  r a n g e .  

The  RFP p r o v i d e d  t h a t  t h e  A i r  F o r c e  w o u l d  e v a l u a t e ,  
u n d e r  t h e  c o s t  r e a s o n a b l e n e s s  c r i t e r i a ,  t h e  c o s t  r e a l i s m  o f  
p r o p o s e d  c o s t s  f o r  t h e  f i x e d - p r i c e  c o n t r a c t  a n d  t h a t  
o f f e r o r s  were r e s p o n s i b l e  f o r  s u p p o r t i n g  t h e  r e a l i s m  o f  
t h e i r  p r o p o s e d  c o s t s .  

Our  i n  camera r e v i e w  o f  t h e  s o u r c e  s e l e c t i o n  d o c u m e n t s  
shows  t h a t t h e  A i r  F o r c e ,  upon  r e c e i p t  of  P e t c h e m ' s  i n i t i a l  
o f f e r ,  p e r f o r m e d  a c o n t r a c t  p r i c e  a n a l y s i s  a n d  a l s o  
r e q u e s t e d  a D e f e n s e  C o n t r a c t  A u d i t  Agency ( D C A A )  a u d i t  o f  
t h e  f i r m .  On t h e  b a s i s  o f  t h e  A i r  F o r c e  p r i c e  a n a l y s i s ,  i t  
was c o n c l u d e d  t h a t  P e t c h e m ' s  p r i c e  w a s  t o o  h i g h .  The  A i r  
F o r c e  t h e n  s e t  l o w e r  p r i c e  o b j e c t i v e s  f o r  b o t h  c o s t  a n d  
p r o f i t ,  w h i c h  i t  h o p e d  t o  n e g o t i a t e .  D u r i n g  n e g o t i a t i o n s ,  
t h e  A i r  F o r c e  r a i s e d  q u e s t i o n s  a b o u t  v a r i o u s  c o s t  e l e m e n t s  
of  t h e  P e t c h e m  c o s t  p r o p o s a l .  I n  i t s  B A F O ,  P e t c h e m  m e t  t h e  
A i r  F o r c e ' s  o b j e c t i v e s  by r e d u c i n g  b o t h  c o s t s  a n d  p r o f i t  
a c r o s s  t h e  b o a r d .  We n o t e  t h a t  P e t c h e m  r e t a i n e d  some c o s t s  
a t  l e v e l s  h i g h e r  t h a n  t h e  A i r  F o r c e  o b j e c t i v e ,  b u t  t h a t  i t  
g e n e r a l l y  r e d u c e d  i t s  p r o f i t  b e l o w  t h e  A i r  F o r c e  o b j e c t i v e .  

I n  t h e  c i r c u m s t a n c e s ,  i t  a p p e a r s  t h a t  t h e  f i n a l  p r i c e  
p r o p o s e d  by Pe tche rn  was t h e  r e s u l t  o f  n e g o t i a t i o n s  by t h e  
A i r  F o r c e .  The  A i r  F o r c e  r e v i e w e d  t h e  f i n a l  p r i c e  a n d  
d e c i d e d  t h a t  i t  was r e a s o n a b l e .  I n  v i e w  o f  t h e  a g e n c y ' s  
d i s c r e t i o n  i n  m a k i n g  c o s t  r e a l i s m  e v a l u a t i o n s  ( G r e y  Adver -  
t i s i n g ,  I n c . ,  55 Comp. Gen. 1 1 1 1  a t  1133 (19761, 76-1 
C.P.D. 1 325 a t  28) a n d  t h e  a g e n c y ' s  d e t e r m i n a t i o n  o f  p r i c e  
r e a s o n a b l e n e s s  i n  t h i s  c a se ,  CPS/T i s  d e n i e d .  

- 

IRREGULARITIES I N  PROPOSAL S C O R I N G  

CPS/6 ,  t h e  a l l e g a t i o n  o f  i r r e g u l a r i t i e s  i n  t h e  manner  
i n  w h i c h  t h e  p r o p o s a l s  were s c o r e d ,  was i n i t i a l l y  r a i s e d  by 
CTS's  l e t t e r  of S e p t e m b e r  27, 1983. On November 18, 1983, 
CPS f i l e d  t h e  same a l l e g a t i o n  w i t h  G A O  by i n c o r p o r a t i n g  by  
r e f e r e n c e  CTS's  e a r l i e r  a l l e g a t i o n  i n t o  CPS ' s  p r o t e s t .  CPS 
s t a t e d  t h a t  i t  h a d  j u s t  l e a r n e d  o f  t h e  i s s u e  " w i t h i n  t h e  
p a s t  s e v e r a l  d a y s . "  A s  i n i t i a l l y  r a i s e d ,  t h e  a l l e g e d  
i r r e g u l a r i t i e s  were:  

"A. We h a v e  b e e n  i n f o r m e d  t h a t  t h e  
t e c h n i c a l / m a n a g e m e n t  s c o r e  s h e e t  o f  o n e  member o f  
t h e  e v a l u a t i o n  team may n o t  h a v e  b e e n  i n c l u d e d  i n  
t h e  f i n a l  t a l l y  o f  t e c h n i c a l / m a n a g e m e n t  q u a l i f i -  
c a t i o n s .  I f  t h i s  i s  t r u e ,  a n d  i f  t h e  u n i n c l u d e d  
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score s h e e t  r a t e d  PETCHEM l o w e r  t h a n  i t s  c o m p e t i -  
t o r s ,  i t  may i n v a l i d a t e  t h e  N o t i c e  o f  I n t e n t  t o  
a w a r d  t h e  c o n t r a c t .  

" B .  We were f u r t h e r  i n f o r m e d  t h a t  t h e  s y s t e m  
u s e d  t o  t a b u l a t e  t h e  i n d i v i d u a l  s c o r e s  r e c o r d e d  by 
members  o f  t h e  t e c h n i c a l / m a n a g e m e n t  e v a l u a t i o n  
p a n e l  may n o t  h a v e  b e e n  in c o n f o r m i t y  w i t h  t h a t  
e a r l i e r  r e l a y e d  by t h e  C o n t r a c t i n g  O f f i c e r  t o  t h e  
p a n e l  members .  I f  t h i s  i s  t r u e ,  t h e  p a n e l  members  
may h a v e  p r e p a r e d  t h e i r  s c o r e  s h e e t s  u n d e r  a s e r i -  
o u s  m i s a p p r e h e n s i o n  a s  t o  how t h e i r  i n d i v i d u a l  
r a n k i n g  o f  b i d d e r s  was t o  c o u n t  t o w a r d  t h e  f i n a l  
c o m p i l a t i o n s ,  t h u s  s e v e r e l y  a l t e r i n g  t h e  i n t e n d e d  
o v e r a l l  r e s u l t  e a c h  b e l i e v e d  t h e i r  s c o r e  w o u l d  
r e f l e c t . "  

W i t h  r e g a r d  t o  p o i n t  s c o r i n g  a n d  t h e  u s e  by c o n t r a c t i n g  
a g e n c i e s  o f  p o i n t  s c o r e s  t o  e v a l u a t e  p r o p o s a l s ,  w e  h a v e  l o n g  
h e l d  t h a t ,  u n l e s s  t h e  RFP s e t s  o u t  a p r e c i s e  n u m e r i c a l  f o r -  
mu la  a n d  p r o v i d e s  t h a t  a w a r d  w i l l  b e  made t o  t h e  o f f e r o r  
whose  p r o p o s a l  r e c e i v e s  t h e  h i g h e s t  number  o f  p o i n t s ,  a w a r d  
n e e d  n o t  b e  made o n  t h a t  b a s i s .  T e l e c o m m u n i c a t - o n s  Manage- 
men t  C o r p . ,  57 Comp. Gen. 251, 254 (1978), 7'8-1 C.P.D. 
1 80. O t h e r w i s e ,  w e  r e g a r d  p o i n t  s c o r e s  m e r e l y  a s  g u i d e s  
f o r  i n t e l l i g e n t  d e c i s i o n m a k i n g  by s e l e c t i o n  o f f i c i a l s .  See, 
e.g., G r o u p  H o s p i t a l  S e r v i c e ,  I n c .  ( B l u e  C r o s s  o f  T e x a s ) ,  
58  Comp. Gen. 263, 268 (1979), 79-1 C.P.D. 1 245; G r e y  
A d v e r t i s i n g ,  I n c . ,  5 5  Comp. Gen.  a t  1118, 76-1 C . P . D .  1 325 
a t  9. 

We h a v e  r e v i e w e d  camera s o u r c e  s e l e c t i o n  d o c u m e n t s ,  
w h i c h  t h e  A i r  F o r c e  h a s  n o t  d i s c l o s e d  t o  t h e  p r o t e s t e r ,  a n d  
f o u n d  no  i n d i c a t i o n  t h a t  a s c o r e s h e e t  was n o t  i n c l u d e d  i n  
t h e  f i n a l  t a l l y  o f  t h e  T/M q u a l i f i c a t i o n s .  We n o t e d  a b o v e  
t h e  f a c t  t h a t  t h e  A i r  F o r c e  s c o r e d  n e w l y  f o r m e d  c o m p a n i e s  on 
t h e  b a s i s  o f  t h e i r  e m p l o y e e s '  p a s t  e x p e r i e n c e .  The  docu-  
m e n t s  b e f o r e  u s  show t h a t  o n e  TEB member w a n t e d  t o  e x c l u d e  
P e t c h e m  from a p p l i c a t i o n  o f  t h i s  s c o r i n g  a p p r o a c h  o n  t h e  
g r o u n d  t h a t  t h e  company was c h a r t e r e d  in 1978 a n d ,  t h e r e -  
f o r e ,  was n o t  a n e w l y  f o r m e d  company.  We n o t e  t h a t  t h e  SSA 
r e v i e w e d  t h e  s i t u a t i o n  a n d  d e c i d e d  t h a t  P e t c h e m  s h o u l d  b e  
s c o r e d  a s  i f  i t  were a n e w l y  f o r m e d  company b e c a u s e  t h e  
n a t u r e  o f  i t s  p r e v i o u s  b u s i n e s s  e n d e a v o r s  (one-man mari t ime 
c o n s u l t i n g  c o m p a n y )  d i f f e r e d  s i g n i f i c a n t l y  f r o m  w h a t  i t  was 
c u r r e n t l y  p r o p o s i n g  t o  d o  ( u t i l i t y  m a r i n e  b u s i n e s s ) .  On 
t h i s  b a s i s ,  t h e  SSA f o u n d  t h a t ,  f o r  a l l  i n t e n t s  a n d  
p u r p o s e s ,  P e t c h e m  w a s  a new company.  The  same member 
q u e s t i o n e d  t h e  p a s t  e x p e r i e n c e  o f  k e y  P e t c h e m  p e r s o n n e l .  
The  S S A  r e f e t r e d  t h e  q u e s t i o n  t o  t h e  b a l a n c e  o f  t h e  T E B  
members  h a v i n g  t h e  e x p e r i e n c e  n e c e s s a r y  ( 2  members  o f  3 )  t o  
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judge the past experience of Petchem's key personnel. They 
found the past experience of Petchem's key personnel 
satisfactory. The S S A  on this basis raised Petchem's past 
experience score, but not to the full one-half of the 
possible past performance criterion points available .under 
the newly formed cpmpany scoring scheme. We see n o  basis 
for questioning these actions. SSA's are not bound by the 
recommendations and conclusions of TEB members, and, as a 
general rule, we defer to an SSA's judgment, even when the 
SSA disagrees with an assessment of technical expertise 
required for such evaluations. See Boone, Young 6 
Associates, Inc., B-199540.3, Nov. 16, 1982, 82-2 C.P.D. 
1 443; Tracor Jitco, Inc., 54 Comp. Gen. 896, 899 (1975), 
7 5 - 1  C.P.D. 1 253. The selection decision and the manner in 
which the S S A  uses the TEB results and cost evaluations and 
the extent of tradeoffs between the two are subject only to 
the tests of rationality and consistency with established 
evaluation factors. Frank E. Basil, Inc., &. B-208133, 
Jan. 2 5 ,  1983, 83-1 C.P.D. 1 91; Grey Advertising, Inc., 
55 Comp. Gen. at 1119, 76-1 C.P.D. 1 325 at 10. Regarding 
the Air Force decision to use the experience of proposed key 
personnel in evaluating the past performance of newly formed 
companies, we have specifically held that, in evaluating a 
new business, an agency could consider the experience of 
supervisory personnel. Data Flow Corporation; Dynamic 
Keypunch, Inc.; SAID, Inc., 62 Comp. Gen. 506 (1983), 83-2 
C.P.D. 1 57; B-167054(1), July 14, 1970. 

CPSl6 therefore is denied. 

AMBIGUOUS WAGE DETERMINATION 

CPSI7, the allegation that the DOL wage determination 
was ambiguous, was initially raised by CTS's letter of 
September 27, 1983, and, like CPS/6 above, incorporated by 
reference by CPS into its protest. As initially raised, CTS 
speculated that the price variations in the offers may have 
been attributable to significant variations in labor costs 
among the proposals, which CTS further speculated was the 
result of different offerors interpreting the provisions of 
the wage determination and the RFP in different ways. This 
was in part based on CTS's knowledge of the collective bar- 
gaining agreement between the incumbent contractor and its 
employees, which provided for a specific work schedule, 
which CTS believed could not be changed. In CTS's view, 
labor costs based o n  this required work schedule should have 
been similar. However, CTS clearly realized the speculative 
nature of its allegations because it urges a DOL preaward 
audit of all offers to see if its allegations were correct. 
Notwithstanding CTS's, and now CPS's, request for an audit, 
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i t  is t h e  r e s p o n s i b i l i t y  o f  t h e  p r o t e s t e r  t o  p r e s e n t  s u f f i -  
c i e n t  e v i d e n c e  t o  e s t a b l i s h  i t s  case.  We w i l l  n o t  c o n d u c t  
i n v e s t i g a t i o n s  n o r  c a u s e  o t h e r  a g e n c i e s  t o  c o n d u c t  i n v e s t i -  
g a t i o n s  f o r  t h e  p u r p o s e  o f  e s t a b l i s h i n g  t h e  v a l i d i t y  o f  a 
p r o t e s t e r ' s  s p e c u l a t i v e  s t a t e m e n t s .  T h e r e f o r e ,  i n  t h e  
a b s e n c e  o f  p r o b a t i v e  e v i d e n c e ,  w e  a s s u m e  CTS ' s /CPS ' s  
a l l e g a t i o n s  a r e  s p e c u l a t i v e  a n d  c o n c l u d e  t h a t  CPS h a s  n o t  
m e t  t h e  r e q u i r e d  b u r d e n  o f  p r o o f .  D e p e n d a b l e  J a n i t o r i a l  
S e r v i c e  a n d  S u p p l y ,  B-190231,  J a n .  3 ,  1 9 7 8 ,  78 -1  C.P .D.  
1 1. CPS/7 t h e r e f o r e  is d e n i e d .  

T W I N  SCREW TUGBOATS 

CPS/8 ,  a n  a l l e g a t i o n  t h a t  P e t c h e m ' s  t u g b o a t s  c o u l d  n o t  
meet Navy r e q u i r e m e n t s ,  a n d  CPS/12 ,  a n  o b j e c t i o n  t o  t h e  A i r  
F o r c e ' s  c o n s i d e r a t i o n  o f  t w i n  screw t u g b o a t s  f o r  u s e  on  t h e  
c o n t r a c t ,  w e r e  b o t h  i n i t i a l l y  r a i s e d  by  CTS's  l e t t e r  o f  
S e p t e m b e r  2 7 ,  1 9 8 3 ,  a n d ,  l i k e  CPS/6  a n d  CPS/7 a b o v e ,  
i n c o r p o r a t e d  by r e f e r e n c e  by CPS i n t o  i t s  p r o t e s t .  The CTS 
c o n t e n t i o n  g r e w  o u t  o f  CTS 's  a c q u i s i t i o n  o f  a l i m i t e d  d i s -  
t r i b u t i o n ,  A u g u s t  1 9 8 1  Navy r e p o r t  t r e a t i n g  t h e  t e c h n i c a l  
a s p e c t s  o f  t u g b o a t  s u p p o r t  f o r  n u c l e a r  b a l l i s t i c  m i s s i l e  
s u b m a r i n e s .  The  r e p o r t  was c o m p i l e d  b y  t h e  Navy i n  c o l -  
l a b o r a t i o n  w i t h  P C T / P E T  p e r s o n n e l .  T h e  s t u d y  w a s  p r e m i s e d  
upon  t h e  u s e  o f  s i n g l e  s c r e w  ( o n e  p r o p e l l e r )  t u g b o a t s  
i d e n t i c a l  t o  t h e  o n e s  u s e d  by P C T / P E T  ( t h e  i n c u m b e n t ) .  I t  
s p e c i f i e d  t h a t  a l l  t u g b o a t s  h a d  t o  b e  " a d e q u a t e l y  f e n d e r e d ,  
s i d e  a n d  bow, t o  p r e c l u d e  a n y  m e t a l  t o  me ta l  c o n t a c t  u n d e r  
a l l  p o s s i b l e  t u g - s u b m a r i n e  h a n d l i n g  a r r a n g e m e n t s . "  In i t s  
d i s c u s s i o n  o f  f e n d e r i n g ,  t h e  r e p o r t  s t a t e s  t h a t  " [ p l e r m a n e n t  
f e n d e r i n g  f o r  t w i n  screw t u g s  f o r  a l o n g s i d e  ( p a r a l l e l )  
h a n d l i n g  w o u l d  r e q u i r e  l a r g e  s t a n d - o f f  s p e c i a l  f e n d e r s  
w i t h  c o n s e q u e n t  p r o h i b i t i v e  d r a g . "  A p p a r e n t l y ,  b e c a u s e  of  
t h i s  c o n c e r n  a b o u t  p r o h i b i t i v e  d r a g  on  p r o p e r l y  f e n d e r e d  
t w i n  s c r e w  t u g b o a t s ,  t h e  r e p o r t  c l e a r l y  s t a t e s  a p r e f e r e n c e  
f o r  s i n g l e  screw t u g b o a t s .  D e s p i t e  t h e  1 9 8 1  r e p o r t ' s  
p r e f e r e n c e  f o r  s i n g l e  s c r e w  t u g b o a t s ,  t h e  1 9 8 3  R F P ,  w h i c h  
t h e  A i r  F o r c e  r e p o r t s  w a s  d r a w n  u p  w i t h  Navy t e c h n i c a l  
a s s i s t a n c e ,  is s i l e n t  o n  t h e  s u b j e c t  a n d ,  c o n s e q u e n t l y ,  
a l l o w s  o f f e r o r s  t o  p r o p o s e  t h e  u s e  o f  t w i n  screw t u g b o a t s .  

T h e r e f o r e ,  t h e  p r o t e s t  i s  n o t  t h a t  t h e  RFP was u n d u l y  
r e s t r i c t i v e ,  b u t  t h a t  is was n o t  r e s t r i c t i v e  e n o u g h .  
N o r m a l l y ,  a p r o t e s t  o f  a n  a l l e g e d l y  d e f e c t i v e  s p e c i f i c a t i o n  
i s  u n t i m e l y  i f  i t  is n o t  f i l e d  p r i o r  t o  t h e  c l o s i n g  d a t e  f o r  
r e c e i p t  o f  i n i t i a l  p r o p o s a l s .  4 C.F.R. 5 2 1 . 2 ( b ) ( l )  
( 1 9 8 4 ) .  Amdahl  C o r p o r a t i o n ,  B-191215,  Mar. 2 8 ,  1 9 7 8 ,  78-1 
C . P . D .  1 2 3 7 ,  a f f i r m e d ,  J u n e  6, 1 9 7 8 ,  78-1 C . P . D .  1 414.  
However ,  w e  f i n d  t h i s  p r o t e s t  t i m e l y  b e c a u s e  i n f o r m a t i o n  
c o n c e r n i n g  t h e  r e q u i r e m e n t s  a p p l i c a b l e  t o  t h e  d o c k i n g  a n d  
u n d o c k i n g  of n u c l e a r  b a l l i s t i c  m i s s i l e  s u b m a r i n e s  is 
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r e s t r i c t e d .  The  Navy h a s  a d v i s e d  t h a t  o n l y  t h e  Navy a n d  t h e  
i n c u m b e n t  c o n t r a c t o r  s h o u l d  h a v e  b e e n  aware o f  t h e  c o n t e n t s  
o f  t h e  r e p o r t .  I n  o u r  v i e w ,  o f f e r o r s  l a c k i n g  t h i s  k n o w l e d g e  
w o u l d  h a v e  no  b a s i s  f o r  a p r o t e s t .  T h e r e  is no  i n d i c a t i o n  
i n  t h e  r e c o r d  a s  t o  e x a c t l y  when e i t h e r  CTS o r  CPS g a i n e d  
a c c e s s  t o  t h e  r e p o r t ,  a l t h o u g h  CTS's  a t t o r n e y  r e p o r t s ' t h a t  
h e  r e c e i v e d  a c o p y  o f  t h e  Navy r e p o r t  on  S e p t e m b e r  23, 
1983. M o r e o v e r ,  i t  a p p e a r s  t h a t  t h e  A i r  F o r c e  d i d  n o t  
c o n f i r m  t h a t  P e t c h e m  w a s  p r o p o s i n g  t h e  u s e  o f  t w i n  screw 
t u g b o a t s  u n t i l  i t  a d m i t t e d  t h e  same t o  CTS's  a t t o r n e y  on  
O c t o b e r  17, 1983. We t h e r e f o r e  w i l l  c o n s i d e r  t h i s  o b j e c t i o n  
t o  t h e  A i r  F o r c e ' s  d e t e r m i n a t i o n  o f  i t s  minimum n e e d s .  

We h a v e  c o n s i s t e n t l y  h e l d  t h a t  c o n t r a c t i n g  a g e n c i e s  a r e  
p r i m a r i l y  r e s p o n s i b l e  f o r  d e t e r m i n i n g  t h e  minimum n e e d s  o f  
t h e  g o v e r n m e n t  a n d  t h e  b e s t  means  o f  m e e t i n g  s u c h  n e e d s .  - 
Maremont  C o r p o r a t i o n ,  55 Comp. Gen. 1362 (1976), 76-2 
C.P.D. 1 181; 38 Comp. Gen. 190.(1958). T h i s  is b e c a u s e  t h e  
c o n t r a c t i n g  a g e n c i e s  a r e  f a m i l i a r  w i t h  t h e  c o n d i t i o n s  u n d e r  
w h i c h  t h e  s u p p l i e s ,  e q u i p m e n t  o r  s e r v i c e s  h a v e  b e e n  u s e d  i n  
t h e  D a s t  a n d  how t h e  g o v e r n m e n t  i n t e n d s  t o  u s e  t h e m  i n  t h e  - 
f u t u r e .  M a n u f a c t u r i n g  Da ta  S y s t e m s ,  I n c . ,  B-180586, 
B-180608, J a n .  6, 1975, 75-1 C . P . D .  1 6. We t h e r e f o r e  w i l l  
o n l y  q u e s t i o n  a n  a g e n c y ' s  d e t e r m i n a t i o n  o f  i t s  minimum n e e d s  
w h e r e  t h e r e  is a c l e a r  s h o w i n g  t h a t  t h e  d e t e r m i n a t i o n  h a s  no  
r e a s o n a b l e  b a s i s .  M a n u f a c t u r i n g  Data S y s t e m s ,  I n c . ,  
E-180586, B-180608, s u p r a .  M o r e o v e r ,  w h e r e  a p r o t e s t e r  
a l l e g e s  t h a t  a s p e c i f i c a t i o n  is d e f e c t i v e ,  i t  m u s t  e s t a b l i s h  
t h a t  t h e  p e r f o r m a n c e  r e q u i r e m e n t s  c a n n o t  b e  m e t  u s i n g  t h e  
a l l e g e d l y  d e f e c t i v e  s p e c i f i c a t i o n .  - S e e  S c i e n c e  S p e c t r u m ,  
B-189886, J a n .  9, 1978, 78-1 C . P . D .  1 15, a f f i r m e d ,  Feb .  9, 
1978, 78-1 C . P . D .  1 111. F i n a l l y ,  w e  w i l l  n o t  c o n s i d e r  a 
p r o t e s t  a g a i n s t  a c o n t r a c t i n g  a g e n c y ' s  d e t e r m i n a t i o n  t h a t  
l e s s  r e s t r i c t i v e  s p e c i f i c a t i o n s  w i l l  meet t h e  g o v e r n m e n t ' s  
n e e d s  a b s e n t  a c l e a r  s h o w i n g  t h a t  t h e  s p e c i f i c a t i o n s  a r e  
d e f e c t i v e .  -. Co ' B-188920, B-188921, S e p t .  19, 1977, 77-2 C . P . D .  1 202. 

See T r a n s t e c t o r - S y s t e m s  a n d -  J a s l y n  Mfg. & S u p p l y  

We f i n d  n o  m e r i t  i n  C P S ' s  a l l e g a t i o n .  Our r e v i e w  o f  
t h e  r e c o r d  s h o w s  t h a t  t h r e e  o u t  o f  t h e  f o u r  T E B  members  
r a t e d  t h e  t w i n  screw t u g b o a t s  p r o p o s e d  by b o t h  P e t c h e m  a n d  
G O C  a s  s u p e r i o r  t o  a l l  o t h e r  t u g b o a t s  p r o p o s e d .  M o r e o v e r ,  
P e t c h e m  h a s  a p p a r e n t l y  s u c c e s s f u l l y  p e r f o r m e d  t h e  c o n t r a c t  
r e q u i r e m e n t s  u s i n g  t h e  GFE s p e c i a l  f e n d e r i n g  w i t h o u t  
e n c o u n t e r i n g  t h e  p r e d i c t e d  p r o h i b i t i v e  d r a g .  We c a n n o t  c o n -  
c l u d e  o n  t h e  b a s i s  o f  t h i s  r e c o r d  t h a t  t h e  s p e c i f i c a t i o n s  
were d e f e c t i v e .  CPS/8  a n d  CPS/12 t h e r e f o r e  a r e  d e n i e d .  



B-211627.3;  B-211627.4 17  

EXTENSION OF AWARDEE'S BAFO DUE DATE 

CPS/11 a n d  GOC/5 c o n s t i t u t e  o b j e c t i o n s  t o  t h e  A i r  F o r c e  
g r a n t i n g  P e t c h e m  a n  e x t e n s i o n  o f  t h e  d u e  d a t e  f o r  r e c e i p t  o f  
P e t c h e m ' s  BAFO b e y o n d  t h e  1 0  c a l e n d a r  d a y s  a f t e r  BAFO's 
a f f o r d e d  t o  o t h e r  o f f e r o r s .  The  A i r  F o r c e  u n i l a t e r a l l y  
c h a n g e d  P e t c h e m ' s  d u e  d a t e  f r o m  A u g u s t  1 3 ,  1 9 8 3  ( S a t u r d a y ) ,  
t o  A u g u s t  1 5 ,  1 9 8 3  ( M o n d a y ) ,  a n d  CPS ' s  d u e  d a t e  o f  
A u g u s t  20 ,  1 9 8 3  ( S a t u r d a y ) ,  may a l s o  h a v e  b e e n  c h a n g e d  t o  
A u g u s t  2 2 ,  1 9 8 3  (Monday) ,  i n  o r d e r  t o  h a v e  t h e  BAFO's s u b -  
m i t t e d  o n  a g o v e r n m e n t  w o r k i n g  day .  P e t c h e m  was g r a n t e d  a 
f u r t h e r  e x t e n s i o n  o f  i t s  BAFO d u e  d a t e  t o  A u g u s t  1 9 ,  1 9 8 3 ,  
a t  i t s  r e q u e s t .  L i k e w i s e ,  t h e  r e c o r d  shows  t h a t  G O C  was 
o r i g i n a l l y  s c h e d u l e d  f o r  n e g o t i a t i o n s  o n  A u g u s t  8 ,  1 9 8 3 ,  
w i t h  i t s  B A F O  d u e  A u g u s t  18, 1 9 8 3 ;  h o w e v e r ,  GOC r e q u e s t e d  
a n d  w a s  g r a n t e d  a n  e a r l i e r  n e g o t i a t i o n  d a t e  o f  A u g u s t  5, 
1 9 8 3 ,  a n d ,  c o n s e q u e n t l y ,  r e c e i v e d  a n  e a r l i e r  BAFO d u e  d a t e  
o f  A u g u s t  1 5 ,  1983 .  

CPS o b j e c t s  t o  t h e  A i r  F o r c e  g r a n t i n g  P e t c h e m  a n  
e x t e n s i o n  b e c a u s e :  

" T h i s  g i v e s  t h e  l a s t  company a b i g  b i d  
a d v a n t a g e  a n d  a p p e a r s  u n f a i r  t o  t h e  o t h e r  com- 
p a n i e s  a n d  o u t  o f  t h e  o r d i n a r y  i n  t h e  b i d  
p r o c e s s .  *' 

We see  no  mer i t  i n  t h e  CPS o b j e c t i o n  s i n c e  t h e  r e c o r d  shows  
t h a t  CPS w a s  t h e  l a s t  company t o  s u b m i t  a BAFO a n d ,  t h e r e -  
f o r e ,  CPS w o u l d  h a v e  b e e n  t h e  company t o  e n j o y  t h e  "big b i d  
a d v a n t a g e . "  

GOC a l s o  b e l i e v e s  t h a t  i t  w a s  p r e j u d i c e d  by  t h e  A i r  
F o r c e ' s  g r a n t i n g  o f  P e t c h e m ' s  r e q u e s t  f o r  a n  e x t e n s i o n .  
S p e c i f i c a l l y ,  GOC r e p o r t s  t h a t ,  d u r i n g  i t s  n e g o t i a t i o n s  w i t h  
t h e  A i r  F o r c e  o n  A u g u s t  5, 1 9 8 3 ,  i t  t o l d  t h e  A i r  F o r c e  o f  
i t s  p l a n  t o  w i t h d r a w  t h e  t u g b o a t s  i t  h a d  i n i t i a l l y  p r o p o s e d :  

". . . in f a v o r  o f  two w h i c h  were s u p e r i o r  i n  
a l l  r e s p e c t s .  G O C  t h e n  p r e s e n t e d  t h e  names  o f  t h e  
t u g b o a t s ,  p h o t o s ,  s p e c i f i c a t i o n s ,  a n d  t h e  s o u r c e .  
Somet ime  a f t e r  t h i s  m e e t i n g  a n d  b e f o r e  P e t c h e m  
s u b m i t t e d  t h e i r  . . . [BAFO] ( f o r  w h i c h  t h e y  h a d  
r e q u e s t e d  3 two-day e x t e n s i o n ) ,  P e t c h e m  o b t a i n e d  a 
q u o t a t i o n  o n  t h e s e  same two t u g b o a t s  a n d  p r e s e n t e d  
them i n  t h e i r  . . ' [ B A F O ] . "  

D e s p i t e  G O C ' s  s p e c u l a t i o n ,  o u r  camera r e v i e w  o f  s o u r c e  
s e l e c t i o n  d o c u m e n t s  s h o w s  t h a t  P e t c h e m  i n i t i a l l y  p r o p o s e d  t o  
p r o v i d e  two new t w i n  screw t u g b o a t s ,  w h i c h  i t  p l a n n e d  t o  
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p u r c h a s e .  D u r i n g  t h e  A u g u s t  3 ,  1 9 8 3 ,  n e g o t i a t i o n s ,  f a c e d  
w i t h  A i r  F o r c e  q u e s t i o n s  r e g a r d i n g  t h e  h i g h  c o s t  o f  p u r -  
c h a s i n g  t h e  t u g b o a t s  p r o p o s e d ,  P e t c h e m  s a i d  i t  w o u l d  c o n -  
s i d e r  p r o v i d i n g  u s e d  t u g b o a t s  in o r d e r  t o  b e  more  c o m p e t i -  
t i v e .  I t  i s  t h e r e f o r e  c l e a r  t h a t  P e t c h e m  w a s  f o r  i t s  own 
r e a s o n s  s e a r c h i n g  f o r  two u s e d  t w i n  screw t u g b o a t s  a t ' l e a s t  
2 d a y s  p r i o r  t o  G O C  d i s c l o s u r e  t o  t h e  A i r  F o r c e  t h a t  i t  h a d  
l o c a t e d  two s u c h  t u g b o a t s .  

On t h i s  r e c o r d ,  w e  c a n n o t  f i n d  t h a t  e i t h e r  p r o t e s t e r  
was p r e j u d i c e d  b y  t h e  A i r  F o r c e  g r a n t i n g  P e t c h e m ' s  r e q u e s t  
f o r  a c h a n g e d  d u e  d a t e ,  s i n c e  CPS may a l s o  h a v e  e n j o y e d  a 
c h a n g e d  d a t e  a n d ,  in a n y  e v e n t ,  w a s  g i v e n  t h e  l a s t  d u e  d a t e  
a n d  G O C  was g r a n t e d  i t s  r e q u e s t  f o r  a c h a n g e d  d a t e .  G O C  h a s  
n o t  e s t a b l i s h e d  t h a t  a n y  i n f o r m a t i o n  c o n c e r n i n g  i t s  p r o p o s e d  
t u g b o a t s  was in f a c t  l e a k e d  t o  P e t c h e m  by t h e  g o v e r n m e n t .  
I t  i s  j u s t  a s  l i k e l y  t h a t  P e t c h e m  d i s c o v e r e d  t h e  t u g b o a t s  on 
i t s  own. F i n a l l y ,  t h e  B A F O ' s  r e c e i v e d  a s  much p r o t e c t i o n  a s  
s e a l e d  b i d s  w o u l d  h a v e  r e c e i v e d  i n  a n  a d v e r t i s e d  p r o c u r e m e n t  
i n  t h a t  n o n e  were o p e n e d  u n t i l  a l l  h a d  b e e n  r e c e i v e d .  S e e  
CompuServe ,  B-194286,  J u n e  5 ,  1 9 7 9 ,  79-1  C.P.D. 1 393.  
B e a r i n g  in mind  t h e  u n i q u e  c i r c u m s t a n c e s  ( s t a g g e r e d  BAFO's) 
o f  t h i s  p r o c u r e m e n t ,  CPS/11  a n d  GOC/5 a r e  d e n i e d .  

- 

C O N T R A C T  M O D I F I C A T I O N  T O  PROVIDE GFE 

CPS/13  a n d  GOC/7 a r e  o b j e c t i o n s  t o  t h e  A i r  F o r c e ' s  
m o d i f i c a t i o n  o f  P e t c h e m ' s  c o n t r a c t  f o l l o w i n g  a w a r d  t o  
p r o v i d e  GFE i n  a d d i t i o n  t o  t h e  s p e c i f i c  GFE m e n t i o n e d  in t h e  
RFP.  The  p r o t e s t e r s  u r g e  t h a t  u n d e r  t h e  R F P ,  P e t c h e m  was 
o b l i g a t e d  t o  f u r n i s h  t h e  GFE t h a t  t h e  g o v e r n m e n t  f u r n i s h e d  
t h r o u g h  t h e  p r o t e s t e d  m o d i f i c a t i o n .  G O C  c o n t e n d s  in 
p a r t i c u l a r  t h a t  i t  i s  p r e j u d i c e d  b e c a u s e  o f  i t s  
u n d e r s t a n d i n g  t h a t ,  if i t  e l e c t e d  t o  u s e  t w i n  screw 
t u g b o a t s ,  i t  w o u l d  b e  r e s p o n s i b l e  f o r  a n y  a d d i t i o n a l  s i d e  
f e n d e r i n g  o r  p r o p e l l e r  g u a r d s  r e q u i r e d .  On t h e  b a s i s  o f  
t h i s  u n d e r s t a n d i n g ,  G O C  a l l e g e s  t h a t  i t  i n c r e a s e d  I t s  o f f e r  
t o  c o v e r  t h e s e  c o s t s .  

A s  w e  n o t e d  a b o v e ,  t h e  RFP p r o v i d e d  t h a t  t h e  c o n t r a c t o r  
w o u l d  f u r n i s h  bow f e n d e r i n g  a n d  t h e  A i r  F o r c e  w o u l d  f u r n i s h  
a s  GFE " s p e c i a l  s i d e  f e n d e r i n g "  f o r  h a n d l i n g  n u c l e a r  b a l l i s -  
t i c  m i s s i l e  s u b m a r i n e s .  The  1 9 8 1  Navy r e p o r t ,  m e n t i o n e d  
a b o v e ,  n o t e d  t h a t  t w i n  sc rew t u g b o a t s  o p e r a t i n g  p a r a l l e l  t o  
s u b m a r i n e s  w o u l d  r e q u i r e  " l a r g e  s t a n d - o f f  s p e c i a l  f e n d e r s . "  
The  R F P  a p p e a r s  t o  h a v e  b e e n  d r a w n  u p  on  t h e  a s s u m p t i o n  t h a t  
o f f e r o r s  w o u l d  n o t  p r o p o s e  t h e  u s e  o f  t w i n  sc rew t u g b o a t s .  
On t h i s  b a s i s ,  t h e  g o v e r n m e n t  c l e a r l y  a c c e p t e d  t h e  r e s p o n -  
s i b i l i t y  o f  f u r n i s h i n g  a s  GFE a l l  n e c e s s a r y  s i d e  f e n d e r i n g ,  
a p p a r e n t l y  p l a n n i n g  t o  t r a n s f e r  t h e  G F E  f e n d e r i n g  t h a t  t h e  
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incumbent was currently using on its single screw tugboats, 
It was only with CTS's September 27, 1983, protest against 
the use of twin screw tugboats that the Navy began to review 
the adequacy of the GFE side fendering. The 1981 Navy 
report states that it was assumed that the "side fendering 
is adaptable to any tug shape with no change in detail from 
one tug to another." However, the report assumed that only 
single screw tugs would be used. On October 12, 1983, the 
Navy issued a sketch for additional fendering to include 
propeller guards and chine fendering (chines are edges on 
the sides of a boat, such as where the bottom and the sides 
of a flat or V-bottomed boat intersect). By letter of 
October 19, 1983, the Navy advised the Air Force that chine 
fendering and propeller guards were necessary. On 
November 23, 1983, the contract was awarded to Petchem. On 
December 2, 1983, a shipyard, apparently on the basis of the 
Navy sketch, issued drawings for the additional fendering. 
On December 6, 1983, the Air Force received a purchase 
request for the additional fendering. Finally, on 
December 13, 1983, the contract was modified to have Petchem 
purchase on behalf of the government and have installed on 
its tugboats the additional fendering. 

Ordinarily, we do not consider protests concerning 
contract modification because modifications fall within the 
ambit of contract administration, which is within the 
authority of the contracting agency. Symbolic Displays, 
Incorporated, 8-18284'1, May 6, 1975, 75-1 C.P.D. 1 278. 
However, although we recognize the necessity for contract 
modifications, see 50 Comp. Gen. 5 4 0  (1971), we have 
consistently taken the position that modifications should 
not be used to circumvent the competitive procurement 
statutes. Die Mesh Corporation, B-190421, July 14, 1978, 
78-2 C , P . D .  7 36, Nevertheless, where, as here, 
negotiations, BAFO's and evaluations have been completed and 
a proposed awardee announced (Air Force announced its intent 
to award to Petchem on August 24, 1983), and where the RFP 
only requires the contractor to provide bow fendering, we do 
not see how the provision of additional GFE fendering can be 
said to have conferred any competitive advantage on Petchem 
during either the evaluation or award selection, especially 
when the government is already responsible for the side 
fendering. Under these circumstances, the Air Force had no 
obligation to notify all other offerors of its intent to 

- 

- 
and GOC/7 therefore are denied. 
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CPS/14, an objection by CPS to its being excluded from 
Air Force debriefings given to other offerors following the 
award to Petchem, lacks merit. The objection is based o n  
CPS's mistaken belief that the Air Force automatically 
debriefs all offerors after an award and that the Air Force 
invites all offerors to one debriefing. DAR, 5 3-508.4(b), 
provides for debriefings at the written request of unsuc- 
cessful offerors. DAR, 5 3-508.4(c), further provides that, 
while offerors should be advised of the areas in which their 
proposals were weak or deficient, agency officials should 
not make point-by-point comparisons with the proposals of 
other offerors nor should confidential information 
concerning other offerors' proposals be disclosed. Since 
CPS did not request a debriefing, we see no reason for it to 
be granted one. Moreover, the presence of two offerors at 
the same debriefing is totally inconsistent with the 
regulatory prohibitions against comparison of proposals and 
disclosure of confidential information. CPS/14 therefore i s  
denied. 

AWARDEE'S LACK OF CORPORATE EXPERIENCE 

GOC/1, objecting to Petchem's receipt of any credit 
above "zero" for either "relevant past performance" or 
"relevant past cost performance," lacks merit. The record 
shows that Petchem as a firm does not have either applicable 
technical nor applicable cost experience, even though it was 
incorporated in 1978, principally because it operated as a 
one-man corporation in the field of maritime consulting. 
However, for the reasons given above, in our discussion of 
CPS/6, it is clear that contracting agencies can consider 
the past technical experience of key personnel in arriving 
at an assessment of corporate experience/past performance. 
Regarding "past cost performance," the RFP states that 
offerors' cost proposals will be evaluated in order to 
"establish offeror's potential for successful accomplishment 
of this acquisition." It is clear from our review of the 
source selection documents that the cost proposals of all 
offerors were evaluated in detail for compliance with the 
RFP instructions, but that they were not scored. In the 
absence of scoring, we see no basis for contentions 
regarding whether a particular cost proposal was entitled to 
any credit above "zero." Moreover, the criteria was 
apparently intended to gather information upon which to 
extrapolate an offeror's future "potential." Since Petchem 
lacked an applicable past cost performance, it appears that 
the Air Force was satisfied that the past experience of 
Petchem's key personnel in the administration of contracts 
established Petchem's future potential. GOC/1 therefore is 
denied. 
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AWARDEE'S SUBSTITUTION OF PERSONNEL 

GOC/2, a n  a l l e g a t i o n  t h a t  P e t c h e m ' s  p l a c e m e n t  o f  a n  
a d v e r t i s e m e n t  i n  a l o c a l  n e w s p a p e r  ( 2  d a y s  b e f o r e  t h e  
A u g u s t  3 0 ,  1 9 8 3 ,  t a r g e t  d a t e  f o r  c o n t r a c t  a w a r d )  " s e e k i n g "  
q u a l i f i e d  p e r s o n n e l  is e i t h e r  ( 1 )  a n  a d m i s s i o n  t h a t  t h e  
p e r s o n n e l  p r o p o s e d - b y  P e t c h e m  were n o t  r e a l l y  q u a l i f i e d ;  o r  
( 2 )  a n  i n d i c a t i o n  t h a t  P e t c h e m  i n t e n d e d  t o  i m p r o p e r l y  s u b -  
s t i t u t e  d i f f e r e n t  p e r s o n n e l  f o r  t h e  p e r s o n n e l  p r o p o s e d  p r i o r  
t o  a w a r d ,  l a c k s  m e r i t .  P e t c h e m  a d m i t s  t h a t  i t  p l a c e d  t h e  
a d v e r t i s e m e n t  a f t e r  i t  w a s  t e n t a t i v e l y  n o t i f i e d  (on 
A u g u s t  2 4 ,  1 9 8 3 )  t h a t  i t  w o u l d  r e c e i v e  t h e  a w a r d .  P e t c h e m  
d i d  t h i s  f o r  two r e a s o n s .  F i r s t ,  P e t c h e m  w a n t e d  t o  h i r e  a n y  
i n c u m b e n t  p e r s o n n e l  t h a t  m i g h t  become a v a i l a b l e  c o n s i s t e n t  
w i t h  t h e  p r o v i s i o n s  o f  RFP c l a u s e  H.47 c o n t i n u i t y  of ser -  
v i c e s .  S e c o n d ,  d u e  t o  t h e  c o n s i d e r a b l e  l e n g t h  o f  t i m e  i t  
was t a k i n g  t o  r e c e i v e  f i n a l  a w a r d ,  P e t c h e m  f e a r e d  t h e  
p o s s i b l e  u n a v a i l a b i l i t y  o f  some o f  t h e  p e r s o n n e l  who h a d  
p r o m i s e d  e a r l i e r  t o  j o i n  P e t c h e m .  In t h i s  r e g a r d ,  w e  n o t e  
t h a t  P e t c h e m  f i n a l l y  r e c e i v e d  t h e  a w a r d  o n  November 2 3 ,  
1 9 8 3 ,  a l m o s t  3 m o n t h s  a f t e r  t h e  t e n t a t i v e  a w a r d  
n o t i f i c a t i o n .  

The  RFP o n l y  r e q u i r e d  o f f e r o r s  t o  s u b m i t  r e s u m e s  f o r  
k e y  p e r s o n n e l .  I n  t h e  a b s e n c e  o f  a s p e c i f i c  r e q u i r e m e n t  i n  
t h e  RFP, a n  o f f e r o r  i s  n o t  r e q u i r e d  t o  a s s i g n  t o  t h e  c o n -  
t r a c t  t h e  p a r t i c u l a r  i n d i v i d u a l s  w h o s e  r e s u m e s  were s u b -  
m i t t e d  i n  g o o d  f a i t h  w i t h  i t s  p r o p o s a l  a n d  no b a s i s  e x i s t s  
f o r  q u e s t i o n i n g  a c o n t r a c t i n g  a g e n c y ' s  e v a l u a t i o n  o f  p r o -  
p o s a l s  o n  t h e  b a s i s  o f  p e r s o n n e l  r e f l e c t e d  t h e r e i n .  Bokonon 
S y s t e m s ,  I n c . ,  8 - 1 8 9 0 6 4 ,  A p r .  1 9 ,  1 9 7 8 ,  78-1  C.P.D.  7 303. 

GOC/2 t h e r e f o r e  i s  d e n i e d .  

FAILURE TO ADVISE OF PROPOSAL WEAKNESS 

GOC/6, a n  o b j e c t i o n  t o  t h e  A i r  F o r c e ' s  a l l e g e d  f a i l u r e  
t o  a d v i s e  GOC of i t s  p e r c e p t i o n  t h a t  GOC's p r o p o s a l  was weak 
i n  t h e  a rea  o f  m a n n i n g ,  l a c k s  mer i t .  

GOC r e p o r t s  t h a t  i t  l e a r n e d  a t  i t s  d e b r i e f i n g  t h a t  t h e  
A i r  F o r c e  c o n s i d e r e d  G O C ' s  t e c h n i c a l  p r o p o s a l  weak  i n  two 
a r e a s :  ( 1 )  u n d e r s t a n d i n g  o f  j o b / s o u n d n e s s  o f  a p p r o a c h ;  a n d  
( 2 )  o r g a n i z a t i o n  a n d  m a n n i n g .  In b o t h  i n s t a n c e s ,  t h e  p r e -  
c e p t i o n  r e s u l t e d  f r o m  G O C  o f f e r i n g  f e w e r  p e o p l e  t h a n  t h e  A i r  
F o r c e  b e l i e v e d  t o  b e  n e c e s s a r y  t o  a d e q u a t e l y  p e r f o r m  t h e  
j o b .  GOC a d v i s e s  t h a t  i t  w a s  n e v e r  t o l d  e i t h e r  b e f o r e  o r  
d u r i n g  n e g o t i a t i o n s  t h a t  i t s  t o t a l  m a n n i n g  was c o n s i d e r e d  
i n a d e q u a t e .  M o r e o v e r ,  GOC c l a i m s  t h a t  t h e  TEB i n d u c e d  i t  
i n t o  a r e d u c t i o n  o f  t h e  m a n n i n g  l e v e l  i t  i n i t i a l l y  p r o -  
p o s e d .  A c c o r d i n g  t o  G O C ,  t h e  TEB a s k e d  G O C  t o  " l o o k  a g a i n "  
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a t  i t s  p r o p o s e d  m a n n i n g  o f  f o u r  men p e r  t u g b o a t  b e c a u s e  t h e  
T E B  f e l t  t h a t  t h r e e  men p e r  t u g b o a t  " m i g h t  b e  a d e q u a t e . "  
GOC a d m i t s  t h a t  i t  a g r e e d  w i t h  t h e  TEB b e c a u s e  i t  w a s  now 
p r o p o s i n g  n e w e r ,  more  m a n e u v e r a b l e  t w i n  screw t u g s ,  w h i c h  
made i t  " p o s s i b l e  t o  r e d u c e  crew l a b o r  r e q u i r e m e n t s  s i n c e  
t h e  number  o f  l i n e - h a n d l i n g  f u n c t i o n s  c a n  b e  r e d u c e d . "  

The  A i r  F o r c e  r e p o r t s  t h a t  i t  a d d r e s s e d  s e v e r a l  m a n n i n g  
q u e s t i o n s  t o  GOC d u r i n g  n e g o t i a t i o n s .  GOC w a s  a s k e d  a b o u t  
m a n n i n g  o n  t h e  g o v e r n m e n t - f u r n i s h e d  NASA t u g b o a t .  The  A i r  
F o r c e  p o i n t e d  o u t  t h a t  a c o o k  a n d  a mate t h a t  G O C  was 
p r o p o s i n g  f o r  sea  d u t y  were n o t  w i t h i n  t h e  s c o p e  o f  t h e  
p r e s e n t  s o l i c i t a t i o n .  The A i r  F o r c e  f u r t h e r  r e p o r t s  t h a t  i t  
a s k e d  a l l  o f f e r o r s  p r o p o s i n g  f o u r - m a n  crews " i f  t h e  
c o n t r a c t o r  n e e d e d  f o u r  p e o p l e  on  e a c h  t u g  c r e w ? "  The  
p a r t i e s  agree  t h a t  G O C ' s  r e s p o n s e  t o  t h e  q u e s t i o n  w a s  t h a t  
b e c a u s e  o f  t h e  d i f f e r e n t  t u g b o a t s ,  GOC m i g h t  b e  a b l e  t o  
o p e r a t e  w i t h  l e s s  p e r s o n n e l .  The  A i r  F o r c e  a d d s  t h a t  GOC 
a g r e e d  t o  l o o k  i n t o  t h e  m a t t e r  a n d  i n c l u d e  i t s  r e s o l u t i o n  o f  
t h e  i s s u e  i n  i t s  BAFO. A l t h o u g h  G O C  r e d u c e d  i t s  m a n n i n g  i n  
t h e  B A F O ,  t h e  A i r  F o r c e  was n o t  s a t i s f i e d  w i t h  t h e  
r e s o l u t i o n  b e c a u s e  o f  G O C ' s  p r o p o s e d  u s e  of  some p a r t - t i m e  
p e r s o n n e l  i n  some a r e a s  a n d  G O C ' s  f a i l u r e  t o  c o m p l y  w i t h  t h e  
A i r  F o r c e  a s s e s s m e n t  o f  t o t a l  r e q u i r e d  m a n - y e a r s  u s i n g  t h e  
r i g h t  mix o f  s k i l l s .  

I n  o u r  v i e w ,  G O C ' s  o b j e c t i o n  is t h a t  t h e  A i r  F o r c e  
f a i l e d  t o  c o n d u c t  m e a n i n g f u l  n e g o t i a t i o n s  i n  t h a t  by n o t  
a d v i s i n g  GOC o f  t h e  w e a k n e s s  i n  m a n n i n g ,  G O C  w a s  p r e c l u d e d  
f r o m  a n  o p p o r t u n i t y  t o  c u r e  t h e  d e f i c i e n c y .  I t  i s  w e l l  
e s t a b l i s h e d  t h a t  t h e  c o n t r a c t i n g  a g e n c y  mus t  g e n e r a l l y  p r o -  
v i d e  a l l  o f f e r o r s  w i t h i n  t h e  c o m p e t i t i v e  r a n g e  w i t h  i n f o r -  
m a t i o n  c o n c e r n i n g  t h e  d e f i c i e n t  a r e a s  o f  t h e i r  r e s p e c t i v e  
p r o p o s a l s  s o  t h a t  t h e y  c a n  r e v i s e  t h e i r  p r o p o s a l s  t o  s a t i s f y  
t h e  R F P ' s  r e q u i r e m e n t s .  J o s e p h  Legat  A r c h i t e c t s ,  B-187160,  
Dec. 1 3 ,  1 9 7 7 ,  77-2 C.P .D.  1 458.  N e v e r t h e l e s s ,  t h e  c o n t e n t  
a n d  s c o p e  o f  s u c h  d i s c u s s i o n s  ( o r a l  o r  w r i t t e n ) - a r e  l a r g e l y  
l e f t  t o  t h e  d i s c r e t i o n  o f  t h e  c o n t r a c t i n g  o f f i c e r  t o  b e  
d e t e r m i n e d  u n d e r  t h e  p a r t i c u l a r  c i r c u m s t a n c e  o f  e a c h  case .  
M o r e o v e r ,  w e  w i l l  n o t  d i s t u r b  t h e  c o n t r a c t i n g  o f f i c e r ' s  
a s s e s s m e n t  o f  s u c h  m a t t e r s  u n l e s s  i t  is c l e a r l y  w i t h o u t  a 
r e a s o n a b l e  b a s i s .  A u s t i n  E l e c t r o n i c s ,  54  Comp. Gen. 6 0  
( 1 9 7 4 ) ,  74-2 C .P .D .  7 61 .  

I n  t h i s  c a s e ,  GOC w a s  c l e a r l y  a d v i s e d  d u r i n g  
n e g o t i a t i o n s  t h a t  t h e  A i r  F o r c e  was c o n c e r n e d  a b o u t  i t s  
p r o p o s e d  m a n n i n g  i n  s e v e r a l  r e s p e c t s .  GOC a g r e e d  t o  l o o k  a t  
t h e  m a t t e r  a n d  a c t u a l l y  f u r t h e r  a l t e r e d  i t s  p r o p o s a l .  How- 
e v e r ,  t h e  a l t e r a t i o n ,  i n  t e r m s  o f  m a n - y e a r s  a n d  s k i l l  m i x e s ,  
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was n o t  what t h e  A i r  Force  thought  was r e q u i r e d .  We f i n d  
t h e  A i r  F o r c e ' s  conduct  o f  t h e  n e g o t i a t i o n s  r e a s o n a b l e  under 
t h e  c i r c u m s t a n c e s .  GOC/6 t h e r e f o r e  is d e n i e d .  

/ of t h e  U n i t e d  S t a t e s  




